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JURISDICTIONAL STATEMENT 


Jurisdiction is conferred by Title 28, Section 1291, 


of the United States Code. 


STATEMENT OF THE CASE 


The appellant in Criminal Action No. 400 


-62, was con- 


victed of the offense of robbery in the United States District 


Court for the District of Columbia on July 13, 


appellant was sentenced to imprisonment for a 


1962. The 


period of three 


to ten years for this offense and is presently confined at 


Lorton Reformatory, Lorton, Virginia. On July 20, 1962, a 


notice of appeal was filed by the appellant. 


On July 24, 1962, 


an application to proceed on appeal without prepayment of costs 


was filed in the United States District Court | 


of Columbia. On September 14, 1962, an order | 
tion was entered by the United States District 
District of Columbia. On January 24, 1964, th 
with this Court a petition for leave to prosec 
without prepayment of court costs. On May 15, 


granted said petition and ordered the Clerk of 


for the District 
denying said peti- 
Court for the 

ie appellant filed 
mite said appeal 

| 1964, this Court 


' the United 


| 
| 
States District Court for the District of Columbia to transmit 


to this Court the original record on appeal in 


No. 400-62. On July 17, 1964, the Court below 
Papyjohn, Esquire, to represent appellant on a 


1964, the appellant elected not to serve his s 


| Criminal Action 
| appointed John 0. 


ppeal. On July 8 


entence pending 


appeal under the mistaken presumption that he would be able to 


make bail and was transferred from Lorton Refo 
District of Columbia Jail. Whereupon bail was 


Thousand Dollars ($5,000.00), a bail which pet 


rmatory to the 


set at Five 


itioner had no 
| 


possible way of making. The judgment was affirmed on 

October 19, 1964. By reason of appellant's election, the 
appellee refused to credit against his sentence the days 

served in the District of Columbia Jail from July 8, 1964, to 
November 4, 1964. Whereupon the appellant, pro se, filed on 
March 4, 1966, a Petition for Mandatory Injunction for the 
purpose of obtaining a court order directing the appellee to 
award him credit for the time spent in the District of 

Columbia Jail after making his election. On March 28, 1966, 

the appellee filed an answer admitting that the appellant was 
not given credit for said time spent in the District of 
Columbia Jail. On October 27, 1966, the appellant, pro se, 

filed a motion for a Writ of Habeas Corpus Ad Testificandum for 
the purpose of testifying before the Pretrial Examiner on Nov- 
ember 1, 1966. The next pleading filed was a Motion for Judgment 
on the Pleadings filed by the appellee under date of January 23, 
1967. The United States District Court for the District of 


Columbia, without affording the appellant a hearing, entered an 


Order for Judgment on the Pleadings in favor of the appellee 


with regard to the Petition for Mandatory Injunction. The 
District Court ignored the Motion for Writ of Habeas Corpus 
Ad Testificandum. From the Order entering Judgment on the 


Pleadings for the appellee, the appellant appeals to this Court. 


STATEMENT OF POINT 


1. The Court erred in granting appellee's Motion for 
| 
Judgment on the Pleadings and in failing to grant petitioner's 


Petition for Mandatory Injunction. 
SUMMARY OF ARGUMENT 


The only issue involved in this case, even before appeal, 
is a question of law. Is the appellant entitled to credit on 
his sentence for the time spent in the District of Columbia 
Jail pending appeal after he had elected not to continue his 
sentence under the mistaken presumption that he could make bail? 


| 
. | 
The appellant contends that the answer lies in/|the proper inter- 


pretation of Rule 38 (a) (2) Federal Rules of Criminal Procedure, 
before and after the 1966 amendment, and Section 3568, Title 18, 
United States Code. 
A study of these authorities collectively indicates that 
the legislative intent was to relieve the convicted from the 
burden of spending time in jail in excess of his sentence. This 
intent, not only included time spent in jail before sentencing, 
but also time spent in jail after sentencing. 


Even if appellant's interpretation of the aforegoing 


authorities is in error, he is still entitled to all time spent 
in the District of Columbia Jail after October 19, 1964, the 


date of affirmance of the conviction. 


To do justice in this case it is incumbent upon the 
Court, as a result of rather inartful wording in the original 
Rule 38 (a) (2), to be guided by the spirit of the law rather 


than the letter of the law. 
ARGUMENT 


1. 
The Court Erred in Granting Appellee's Motion for 
Judgment on the Pleadings and in Failing to Grant 
Petitioner's Petition for Mandatory Injunction 

The issue in this case has always been solely an issue of 
law, the answer to which must be found in the interpretation 
of Rule 38 (a) (2) of the Federal Rules of Criminal Procedure 
(before and after the 1966 amendment) and Section 3568, 
Title 18, United States Code. 

The issue in this case is whether the appellant is entitled 
to credit on his! sentence for the days he spent in the District 


of Columbia jail from July 8, 1964, to November 4, 1964, pending 


the outcome of his appeal. Did the election not to continue his 


sentence, which he made on July 8, 1964, deprive him of the hard- 
earned days in that jail? The literal words of his election may 
indicate that he was forfeiting his right to these precious days 
for the privilege of being permitted to enjoy the comforts of the 
District of Columbia jail in lieu of Lorton Reformatory. The 
reason advanced for exercising such election in most of the 

cases of this nature is that it is more convenient for counsel 


to interview his client. What a terrible price this is to pay 


in order that counsel may not be inconvenienced. If this 
was the only possible reward for the exercise of this election, 
appellant was engaged in a very unfair bargain, and the penalty 
for his ineptitude harsh indeed. | 

Undoubtedly the appellant presupposed that he could make 
bail when he made this election. When bond was set at Five 


Thousand Dollars ($5,000.00),appellant could; not make bail. To 


hold the appellant to this election after he) failed to make 

bail is grossly unfair. The time that he erent in the outmoded 
District of Columbia Jail is at least as punishing as the time 
spent in the Lorton Reformatory. To force this additional prison 


time on the appellant is tantament to increasing his sentence 


without trial by court or jury. 


Rule 38 (a) (2) Federal Rules of Criminal Procedure, 


before 1966, read as follows: 


"Sentence of imprisonment shall be stayed if 
an appeal is taken, and the defendant) elects 
not to commence service of his sentence or 
is admitted to bail." 
The appellant strongly contends that there was no 
legislative intent to deprive a prisoner of time served in 
| 
incarceration where he had made an election not to continue his 
sentence based on the mistaken presumption that he could make 
| 
bail. He contends that the true intent of the rule presupposes 


bail and that the real meaning of this rule is as if the wording 
| 


was “and is admitted to bail" instead of "or is admitted to bail.” 


This must be the true significance of the rule, otherwise no 


one in his right mind would make such an election. 

This contention is supported by the fact that in 1966, 
Rule 38 (a) (2) was clarified by substituting the word "and" 
for the word "or." The rule now reads as follows: 

"A sentence of imprisonment shall be stayed if 

an appeal is taken and the defendant is admitted 

to bail. If the defendant is not admitted to 

bail the Court may recommend to the Attorney 

General|'that the defendant be retained at or 

transferred to a place of confinement near the 

place of trial or where his appeal is to be 

heard for a period reasonably necessary to 

permit the defendant to assist in the prepara- 

tion of the appeal to the Court of Appeals.” 
It is the contention of the appellant that the change in 
Rule 38 (a) (2) did nothing more than clarify the intention 
of Rule 38 (a) (2) as originally promulgated. Appellant 
further contends that if amended Rule 38 (a) (2) is something 
more than a mere clarification and in actuality an amendment, 
this amendment relates back to give him relief, for it is a 
rule of a procedural nature, as opposed to a substantative 
nature, and he further contends that, since the amended rule 
intends to diminish punishment, rather than enhance or 
increase the punishment, he is entitled to the benefits of 


this amended rule. See 21 American Jurisprudence, 2d Edition 


(1965) Criminal Law Section 578, which reads as follows: 


Effect of Legislative Changes Relating to 
Punishment 


"Statutes are frequently adopted that change 
the nature, degree, or kind of penalty or 


punishment to be imposed for the commission 
of a criminal act. Thus, the mode or) place 
of confinement of a prisoner, the length of 
imprisonment, or the time or method of execu- 
tion may be altered by statute. Provisions 
of this kind are valid, except as they 
Operate to increase or enhance punishment 

for crimes committed before their enactment, 
in which case they are invalid as ex post 
facto legislation..." 


Interpretation of Rule 38 (a) (2) should be made in 
| 
conjunction with a study of the provisions of Section 3568, 


| 
Title 18, United States Code, which reads as| follows: 


Effective Date of Sentence; Period of Time in 
- Custody Prior to e Imposition | 
of Sentence 


"fhe sentence of imprisonment of any person 
convicted of an offense in a court of’ the 
United States shall commence to run from 
the date on which said person is pee ae 
at said penitentiary or reformatory o 

jail to serve his said sentence; provided, 
that the attorney general shall give any 
such person credit for service of his' 
sentence for any days spent in custody 
prior to the imposition of sentence by the 
sentencing court for want of bail set jfor 
the offense under which sentence was | 
imposed where the statute requires the 
imposition of a minimum mandatory sentence. 


| 

If any such person shall be committed |to a 
jail or other place of detention to await 
transportation to the place at which the 
sentence is to be served, his sentence shall 
commence to run from the date on which he 

is received at such jail or other place of 
detention." 


Certainly the foregoing code provision ‘showed a desire 
by the Congress to insure that a prisoner received full credit 
toward his sentence for all time spent in prison regardless of 

| 


whether this time was spent in the penitentiary to which 


the prisoneriwas sentenced or in a jail and even including 


time spent in jail pending trial and prior to his conviction. 
If there was a legislative intent to preserve the time spent 
in confinement prior to conviction,certainly there would be 
the same intent to preserve the time spent in confinement 
after conviction. 

Even if the most literal and strict interpretation is 
placed on this section, the appellant would still be entitled 
to credit for the period from October 19, 1964, the date of 
affirmance of his conviction, to November 4, 1964, for he was 
after October 19, 1964, awaiting “transportation to the place 


at which the sentence is to be served." 


CONCLUSION 


It is the position of the appellant that his grounds 
for his Petition for Mandatory Injunction, if not meeting 
exactly the letter of the law, meet the requirements of the 
spirit of the law. 

For all the reasons outlined herein, it is respectfully 
prayed that this Court reverse the order of the United States 
District Court for the District of Columbia entering Judgment 
on the Pleadings and instruct said Court to enter an order 


directing the appellee to give credit toward the sentence of 


10 


| 
the appellant for all time served in the District of Columbia 
| 


Jail pending the outcome of his appeal. 


Respectfully submitted, 


ee MD is 
Rayne cctael (ese 7) 
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Washington, D. C. 20036 
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QUESTION PRESENTED 


Whether, pending an appeal, a convicted person who elected 
knowingly, voluntarily, and with the assistance of counsel not to 
continue serving his sentence at the Lorton Reformatory is 
entitled to receive credit on such sentence for the time spent in 


the District Jail while attempting to make bail. 
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COUNTER-STATEMENT OF THE CASE 
Oe eS eC) 


| 
On June 8, 1962, appellant was convicted of robbery in the 


United States District Court for the District of Columbia and, on July 
13, 1962, was sentenced to imprisonment for a term of from 3-10 
years (Cr. No. 400-62). He thereafter filed in the District Court a 
petition for leave to appeal without prepayment of costd, which was, 
on July 24, 1962, denied. On May 15, 1964, having theretofore 


appointed counsel to represent appellant, this Court allowed an appeal 


without prepayment of costs. 

On July 9, 1964, appellant elected not to continue service of his 
sentence pending appeal and was immediately transferred from the 
Lorton Reformatory to the District of Columbia Jail. On September 1, 
1964, he applied for release on bail pending appeal, which, on September 
30, 1964, was set at $5,000. Appellant was unable to make bail and 
remained in custody at the Jail. 

On November 4, 1964, this Court (in No. 18,719) affirmed the 
judgment of the District Court in Cr. No. 400-62, whereupon appellant 
once again resumed service of his sentence at the Lorton Reformatory. 

On March 4, 1966, appellant filed in the United States District 
Court for the District of Columbia, a complaint for mandatory injunction 
(Civil Action No. 570-66), whereby he sought to have credited against 
his prison sentence (imposed in Cr. No. 400-62) the 119 days between 
July 8, 1964, and November 4, 1964, which he had spent at the District 
of Columbia Jail pending appeal from his conviction. On January 23, 
1967, judgment for appellees was entered on the pleadings and this 


appeal followed. 


RULE INVOLVED 


Federal Rules of Criminal Procedure, Rule 38(a)(2) 
[prior to 1966 amendment}: 


Imprisonment. A sentence of imprison- 
ment shall be stayed if an appeal is taken and 
the defendant elects not to commence service 
of the sentence or is admitted to bail. 


Rule 38(a)(2) 
[as amended, effective July 1, 1966]: 


| 

Imprisonment. A sentence of imprison- 
ment shall be stayed if an appeal is taken and 
the defendant is admitted to bail. Ifthe | 
defendant is not admitted to bail, the court 
may recommend to the Attorney General that 
the defendant be retained at, or transferred to, 
a place of confinement near the place of trial 
or the place where his appeal is to be heard, 
for a period reasonably necessary to permit 
the defendant to assist in the preparation of 
his appeal to the court of appeals. 


STATUTE INVOLVED 


. § 3568 (Supp. IV): | 


The sentence of imprisonment of any per- 
son convicted of an offense in a court of the 
United States shall commence to run from | 
the date on which such person is received at 
the penitentiary, reformatory, or jail for 
service of said sentence: Provided, That 
the Attorney General shall give any such | 
person credit toward service of his sentence 
for any days spent in custody prior to the | 
imposition of sentence by the sentencing 
court for want of bail set for the offense 
under which sentence was imposed where 
the statute requires the imposition of a 
minimum mandatory sentence. 


If any such person shall be committed 
to a jail or other place of detention to await 
transportation to the place at which his 
sentence is to be served, his sentence 
shall commence to run from the date on 
which he is received at such jail or other 
place of detention. 


SUMMARY OF ARGUMENT 
Appellant knowingly, voluntarily, and with the assistance of 
counsel elected, pursuant to Rule 38@)(2), Federal Rules of Criminal 
Procedure, not to continue service of his sentence pending appeal of his 
criminal conviction. He is not, therefore, entitled tolhave credited 
against such sentence the time between July 8, 1964, alnd November 4, 
1964, which he spent in the District of Columbia Jail pending the appeal. 
ARGUMENT | 
Having elected, under Rule 38(a)(2) of the Federal 


Rules of Criminal Procedure, not to con- 
tinue service of his sentence, appellant is 


not entitled to have credited against his 
sentence the time spent in jail pending appeal. 


Appellee agrees with appellant that the only question presented is 


whether appellant is " * * * entitled to credit on his sentence [ of 3-10 


years for robbery] for the days he spent in the District of Columbia 

jail from July 8, 1964, to November 4, 1964, pending the outcome of his 

appeal" (Appellant's Brief, p. 5). 
On May 15, 1964, an appeal was allowed from appellant's criminal 

conviction. In the expectation that he would be admitted to bail 


(Appellant's Brief p. 2) he thereafter elected not to continue service of 


| 
his sentence at the federal penitentiary. He filed his election on July 9, 
| 


1964, pursuant to Rule 38(a)(2) of the Federal Rules of Criminal Pro- 


cedure, which, prior to its 1966 amendment, provided: 


"Imprisonment. A sentence of imprison- 
ment shall be stayed if an appeal is taken and 
the defendant elects not to commence service 
of the sentence or is admitted to bail." 


Contrary to his expectations, appellant was unable to make bail. With 
his sentence thus stayed, he received no credit for the period during 
which he was confined at the District of Columbia jail because he was not 
then at a federal penitentiary for the specific purpose of serving his 


sentence. 18U. S.C. § 3568 (1964). 


1 


When appellant, on July 9, 1964, signed the printed form™ by 


which he elected not to serve his sentence, the form, in consonance with 
the provisions of 118 U. S. C. § 3568 (1964), contained, inter alia, the 
following language: 


"I understand that as a result of making this 
election I will not receive credit on my sentence 
for the time spent in jail or other place of deten- 
tion awaiting the outcome of my appeal, while 
this election remains in effect." 


i According to the docket entries in Cr. No. 400-62, United 
States District Court for the District of Columbia, appellant completed 
and filed a written election form, a copy of which is contained in appellant's 
records at the Lorton Reformatory. These prison records, however, 
are not a part of the record on this appeal. Appellee has been informed 
that the official court file in Cr. No. 400-62 has been misplaced and 
was not, therefore, available to counsel for appellees in preparing their 
brief. 


Appellant cannot reasonably, therefore, now contend that he did 
not understand the consequences of his election. Nor does he now 
contend that he made his election involuntarily. Indeed, appellant had, 
at the time he made his election, the assistance of two attorneys 

appointed by this Court to assist him in his appeal. 2 Notwithstanding, 
however, he now seeks to disavow his election and avoid its conse- 
quences, claiming that it was "a very unfair bargain" (Appellant's 

Brief, p. 6). | 

Rule 38(a)(2), supra, has been uniformly construed to mean that, 
where a convicted defendant has given notice of appealland voluntarily 
and knowingly elects not to commence or continue Bernice of his sen- 
tence, he may not thereafter avoid the consequences of his election. 

Allocco v. Heritage, 310 F. 24719 (5th Cir., 1962); United States v. 
Cortese, 244 F. 2d 872 (2nd Cir., 1957); Tilghman a Hunter, 168 
F.2d 946 (10th Cir., 1948); Shelton v. United States, 234 F. 2d 132 


(Sth Cir., 1956); United States v. Walker, 17 F. R. D. 5 (S. D. N. Y., 


1955). Cf. Comulada v. Willingham, 351 F. 24936 (10th Cir., 1965), 


2 The records of this Court indicate that on March 10, 1964, 
Robert M. Booth, Esq., was appointed as counsel to assist appellant in 
his appeal in this Court in No. 18,719. On March 25, 1964, Robert R. 
Tiernan, Esq., was appointed as co-counsel. On July'24, 1964, John 
Papajohn, Esq., was appointed as co-counsel (succeeding Robert R. 
Tiernan, Esq.), and both Mr. Booth and Mr. Papajohn signed the brief 
filed on September 23, 1964, on appellant's penaif. 


cert. den., 384 U. S. 973 (1966); Bolden v. Clemmer, 235 F. Supp. 
832 (E. D. Va., 1964). 

Appellant suggests that because Rule 38(a)(2) was amended, 
effective July 1, 1966, so as to eliminate the necessity of an election 
and preclude the resulting loss of time credited toward service of the 
sentence, he is entitled, retroactively, to the benefit of the amendment. 
He says: "It is the position of the appellant that his grounds for his 
Petition for Mandatory Injunction, if not meeting exactly the letter of the 
law, meet the requirements of the spirit of the law" (Appellant's 
Brief, p. 9). 

The 1966 amendment, by its own terms, became effective on 
July 1, 1966. As with previous changes in Rule 38(a)(2), it was 
intended to have only prospective effect. Tilghman v. Hunter, 168 F. 
24946 (10th Cir., 1948). This Court, in an analogous situation, re- 
fused to apply retroactively the provisions of the Bail Reform Act to 
sentences imposed prior to the effective date of the Act. Stapf. v. 


United States, U. S. App. D. C. , 367 F. 2d 326 (1966). 


S The period which appellant seeks to have credited against his 
sentence is that from July 8, 1964, to November 4, 1964 (Appellant's 
Brief, p. 5). 


CONCLUSION 


| 
Wherefore, it is respectfully submitted that the judgment of the 


court below should be affirmed. 
CHARLES T. DUNCAN, 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 


Principal Assistant Corporation 
Counsel, D. C|. 


RICHARD W. BARTON, 
Assistant Corporation 


Counsel, D. C. 


TED D. KUEMMERLING, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellees 
District Building, 
Washington 4, D. C. 


